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As and from December 5th 2011 the Temporary Agency Workers Directive has become effective in the Republic of Ireland.

In theory this means that Agency workers are entitled to equal treatment in terms of basic working and employment conditions as if they had been directly recruited by the hirer in the same job. (In Northern Ireland, as in the UK, equal treatment need not be conceded until the Agency worker is twelve weeks at the designated employment)

However, the Directive has not been transposed into Irish law. Therefore, the reality for private sector agency workers is that they will not be allowed to vindicate their rights until the appropriate legislation transposing the Directive is passed into Irish Law. Fundamentally, the responsibility for not transposing the Directive cannot be laid at the door of the private sector employer or agency therefore they cannot be sued for damages.

The situation is different for agency workers employed by the state, or an emanation of the state, in that the Doctrine of Direct Effect comes into play. This basically means the Directive has direct effect in Irish law. This may allow public sector agency workers to claim retrospection from the date the legislation is passed back to December 5th 2011. They can also sue the state from today’s date but in reality such litigation would be costly and lengthy and any damages awarded would be limited to the differential in wages or other benefits between agency workers and full time comparators over a period of time.

The Government have intimated that the Temporary Agency Workers Bill is presently being drafted and will define pay as follows:

· Basic Pay 

· Shift Premium 

· Piece Rate 

· Overtime Premium 

· Unsocial Hours Premium 

· Sunday Premium where it is paid to a directly recruited employee.

They intend not to include the following as pay in the legislation:

· Occupational Pension schemes 

· Financial participation schemes 

· Sick Pay schemes 

· Benefit in kind 

· Bonus payments

The Bill will also provide for equal treatment of Temporary Agency Workers in respect of the following:

· Working time, annual leave, public holidays, breaks etc. 

· Rights of access to collective facilities and amenities of a hirer.

There is no bar to submitting an industrial relations claim as of December 5th 2011 for temporary agency workers engaged by both public and private sector hirers.

